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THE MINIMUM WAGE DECISION 


Of peculiar interest at this time is the 
decision of the United States Supreme 
Court in Adkins v. Lyons, holding uncon- 
stitutional the Minimum Wage Law in the 
District of Columbia. The Court bases its 
decision on the ground that the law vio- 


lates the Fifth Amendment of the Federal |. 


Constitution, providing that no person 
shall be deprived of life, liberty or prop- 
erty without due process of law. There is 
no constitutional inhibition upon _ the 
power of Congress to impair the obligation 
of contracts. 

But this ‘‘due process of law’’ thing has 
got two sides to it. Had the law been de- 
elared valid, there would not have been 
any depriving of property without due 
process, because the law itself would have 
supplied due process. The question in- 
volved, however, is whether the law was a 
proper exercise of the police power of Con- 
gress in the particular circumstances or 
conditions existing in the District of 
Columbia at the time in question. A police 
regulation may be valid at one time and 
invalid if enacted at another, depending 
upon conditions. The conditions may be 
considered by the Court in arriving at its 
conclusion regarding the validity of the 
law. If a law is essential to the preserva- 
tion of public health, morals, or safety, 
there is no constitutional provision stand- 
ing in its way; provided it relates to a 
matter over which Congress has legislative 
jurisdiction. 

The majority of the Court (it was a 5-3 
decision, and had Mr. Justice Brandeis 
participated, it would undoubtedly have 
been a 5-4 decision) argues that there must 
be complete ‘‘liberty of contract.’’ But 
it was never intended that there should be 
complete liberty of contract, and we do 
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not have it, and this decision does not give 
it to us. The Maximum Hours of Labor 
laws, equally with this piece of attempted 
legislation, deny complete liberty of con- 
tract. The New York Rent law, upheld by 
the Supreme Court, the law forbidding the 
payment of sailors in advance of a voyage, 
are other examples of such laws. There 
are many other such laws which have been 
held constitutional. 


It has been held that Congress may en- 
act laws relating to interstate commerce 
which have the effect of rendering void 
contracts long theretofore entered into 
(Louisville & N. R. Co. v. Mottley, 219 U. S. 
467, invalidating an agreement for free 
transportation given in consideration of a 
release from claim for damages due to 
personal injuries; Evans-Snider-Buel Co. 
v. McFadden, 105 Fed. 293, divesting or 
impairing an attachment lien acquired 
under a federal statute). 

In the Mottley case the Court said: 
‘‘We forbear any further citation of 
authorities. They are numerous and are 
all one way. They support the view that, 
as the contract in question would have 
been illegal if made after the passage of the 
commerce act, it cannot now be enforced 
against the railroad company, even though 
valid when made. If that principle be not 
sound, the result would be that individuals 
and corporations could, by contracts be- 
tween themselves, in anticipation of legis- 
lation, render of no avail the exercise by 
Congress, to the full extent authorized by 
the Constitution, of its power to regulate 
commerce. No power of Congress can be 
thus restricted. The mischiefs that would 
result from a different interpretation of 
the Constitution will be readily per- 
ceived.’’ Here we have the impairment of 
contracts, the taking away of vested in- 
terests, and the denial of the ‘‘liberty of 
contract’’ by laws upheld as constitutional. 

Mr. Justice Holmes filed a dissenting 
opinion which will probably long outlive 
the opinion of the majority. It is pro- 
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foundly able and scholarly, and we can 
do no better than to quote the greater part 
of it. He said: 

‘If the law encountered no other ob- 
jection than that the means bore no re- 
lation to the end, or that they cost too 
much, I do not suppose that anyone 
would venture to say that it was bad. 
I agree, of course, that a law answering 
the foregoing requirements might be in- 
validated by specific provisions of the 
constitution. For instance, it might take 
private property without just compensa- 
tion. But in the present instance the 
only objection that can be urged is found 

“within the vague contours of the Fifth 
Amendment, prohibiting the depriving 
of any person of liberty or property 
without due process of law. To that T 

turn. 

‘‘The earlier decisions upon the same 
words in the Fourteenth Amendment be- 

gan within our memory and went no 
further than an unpretentious assertion 
of the liberty to follow the ordinary 
callings. Later that innocuous general- 
ity was expanded into the dogma, Lib- 
erty of Contract. Contract is not spe- 
cially mentioned in the text that we have 
to construe. It is merely an example 
of doing what you want to do, embodied 
in the word liberty. But. pretty much 
all law consists in forbidding men to do 
some things that they want to do, and 
contract igs no more exempt from law 
than other acts. Without enumerating 
all the restrictive laws that have been 
upheld, I will mention a few that seem 
to me to have interferred with liberty of 
contract quite as seriously and directly 
as the one before us. 

‘‘Usury laws prohibit contracts by 
which a man receives more than so much 
interest for the money that he lends. 
Statutes of frauds restrict many con- 
tracts to certain forms. Some Sunday 
laws prohibit practically all contracts 
during one-seventh of our whole life. 





Insurance rates may be regulated (Ger- 
man Aliance Ins. Co. v. Kansas, 233 U. 
S. 389). (I concurred in that decision 
without regard to the public interest 
with which insurance was said to be 
clothed. It seemed to me that the prin- 
ciple was general.) Contracts may be 
forced upon the companies (Nat. Union 
Fire Ins. Co. v. Wandberg, November 13, 
1922). Employers of miners may be re- 
quired to pay for coal by weight before 
screening (McLean v. Arkansas, 211 U. 
S. 539). Employers generally may be 


required to redeem in cash store orders © 


accepted by their employees in payment 
(Knoxville Iron Co. v. Harrison, 183 
U. S. 13). Payment of sailors in ad- 
vanee may be forbidden (Patterson v. 
Bark Eudora, 190 U. S. 169). The size 
of a loaf of bread may be established 
(Sehmidinger v. Chicago, 236 U. S. 578). 


‘The responsibility of employers to 
their employees may be profoundly 
modified (N. Y. Central R. R. v. White, 
243 U. 8. 188; Arizona Employers’ Lia- 
bility Cases, 250 U. S. 400). Finally, 
women’s hours of labor may be fixed 
(Muller v. Oregon, 208 U. S. 412; Riley 
v. Massachusetts, 232 U. S. 671, 679; 
Hawley v. Walker, 232 U. S. 718; Miller 
v. Wilson, 236 U. S. 373; Bosley v. Me- 
Laughlin, 236 U. S. 385) and the prin- 
ciple was extended to men with the al- 
lowance of a limited overtime to be paid 
for ‘at the rate of time and one-half of 
the regular wage’ in Bunting v. Oregon 
(243 U. S. 426). 


*‘T confess that I do not understand 
the principle on which the power to fix 
a minimum for the wage of women can 
be denied by those who admit the power 
to fix a maximum for their hours of 
work. I fully assent to the proposition 
that here as elsewhere the distinctions 
of the law are distinctions of degree, but 
I perceive no difference in the kind or de- 
gree of interference with liberty, the 


‘only matter with which. we have any 
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concern, between the one case and the toria and a number of the states of this 
other. The bargain is equally affected Union. The belief is fortified by a very 
' whichever half you regulate. Muller v. remarkable collection of documents sub- 
Oregon, I take it, is as good law today mitted on behalf of the appellants, ma- 
as it was in 1908. It will need more terial here, I conceive, only showing that 
. than the Nineteenth Amendment to con- a belief reasonably may be held. In 
; vince me that there are no differences Australia the power to fix a minimum 
: between men and women or that legisla- for wages in the case of industrial dis- 
| tion cannot take those differences into ac- putes extending beyond the limits of any 
: count. I should, not hesitate to take one state was given to a court, and its 
‘ them into account if I thought it neces- president wrote a most interesting ac- 
sary to sustain this act (Quong Wing v. count of its operation (29 Harv. Law 
é Kirkendall, 223 U. S. 59, 63). But after Rev., 13). If a Legislature should adopt 
«i Bunting v. Oregon (243 U. S. 426) I had what he thinks the doctrine of modern 
t supposed that it was not necessary and economists of all schools, that ‘freedom 
3 that Lochner v. New York (198 U. S. of contract is a misnomer as applied to 
. 45) would be allowed a deserved repose. a contract between an employer and an 
‘ ‘This statute does not compel any- ordinary individual employee’ (ibid., 
1. body to pay anything. It simply forbids | 25), I could not pronounce an opinion 
d employment at rates below those fixed as} With which I agree impossible to be en- 
). the minimum requirement of health and tertained by reasonable men. If the 
= right living. It is safe to assume that same Legislature should accept his fur- 
" women will not be employed at even the| ther er that industrial peace wes 
lowest wages allowed unless they can best attained by the device of a court 
. earn them, or unless the employer’s busi- | having the above powers, I should not 
3 ness can sustain the burden. In short | feel myself able to contradict it, or to 
é the law in its character and operation deny that the end justified restrictive 
te is like hundreds of so-called police laws legislation quite as adequately as beliefs 
>: that have been upheld. I see no greater | Concerning Sunday or exploded theories 
in | objection to using a board to apply the | bout usury. I should have my doubts, 
% standard fixed by the act than there is as I have them about this statute, but 
' to the requirement of a license in other they would be whether the bill that has 
“ eases. The fact that the statute war- to be paid for every gain, although hid- 
: 4 rants classification, which, like all classi- den as interstitial detriment, was not 
of fications, may bear hard upon some in- greater than the gain was worth, a mat- 
dividuals, or in exceptional eases, not- ter that it is not for me to decide. 
“as withstanding the power given to the ‘‘T am of the opinion that the statute 
board to issue a special license, is no is valid and that the decree should be 
“4 greater infirmity than is incident to all reversed, ’’ 
a ie But the ground on which the law is ‘ay ans eeitin tah the Manel tle 
eld to fail is fundamental and there- | “you must give an answer in the fewest possi- 
er fore it is unnecessary to consider matters | ble words of which you are capable, to the 
of of detail. plain and simple question whether, when you 
“| Bahai sesicuitty ‘in| Se a ee 
ns The criterion of constitutionality is | Jit side and the taxicab on the left, and the 
vat not whether we believe the law to be for conringe wen trying to pase the tomy Loe ed 
je- the public good. We certainly cannot be pay r <saedieae ti n prong a ae Prag 
the prepared to deny that a reasonable ad at all, and whether or not the carriage, taxicab 
reasonably might have that belief in view | °F truck, or either or any two, and which of 
By of the legislation of Great Britain, Vic- pe ee ee ee 
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NOTES OF IMPORTANT DECISIONS 


SPECIFIC NUMBER OF MILES PER HOUR 
OF AUTOMOBILE NEED NOT BE STATED 
IN INSTRUCTIONS, WHEN —It is held by the 
“Supreme Court of Missouri, in Bane, in the 
case of Bradley v. Becker, 246 S. W. 561, that 
the particular number of miles per hour at 
which a truck was going is not an essential 
allegation in an action for injuries, and hence, 
where the essence of the allegation is that the 
truck was being driven at high, dangerous, 
and negligent rate of speed, an instruction 
authorizing a finding if the truck was proceed- 
ing at a high and dangerous speed without re 
ferring to the speed of 25 miles, as alleged in 
the petition, is not subject to the criticism that 
it broadens the issues. 


In part the Court said: 


“It is not denied that, if the matter alleged 
under the videlicet is rejected, a cause of 
action is stated by what is left. In Hoagland 
v. Kansas City Rys. Co. (Mo. App.), 209 S. 
“W. 569, on second appeal, it was found that 
the petition had been amended by striking 
out the reference to a particular speed, and 
the judgment was affirmed on evidence and 
instructions, as far as the point in question 
is concerned, like those in the case on the 
first appeal. 

“In the instant case the essence of the 
allegation is that the truck was being run 
at a high, dangerous, and negligent rate. 
The particular number of miles per hour is 
not an essential allegation, and the very office 
of the videlicet, even at common law, is to 
mark that the party does not undertake to 
prove the precise circumstances alleged.’ 3 
Bouvier’s Law Dictionary, 3400. ‘The effect 
and object of the videlicet is to mark that 
the party does not undertake to prove the 
precise fact.’ Andrews’ Stephen on Pleading 
2d Ed.) p. 381; Brown v. Berry, 47 IIl. loc. 
cit. 177; Chicago T. T. Co. v. Young, 118 Ill. 
App. loc. cit. 229. Some of the more tech- 
nical rules in this connection have no great 
force under our system of pleading. The 
videlicet does not render material that which 
is immaterial, and that which is immaterial 
may, in a case like this, be rejected under 
the Code, though it be not repugnant to the 
precedent matter.” 


NOTE GIVEN TO SECURE SATISFACTION 
OF JUDGMENT TO ENABLE JUDGMENT 
DEBTOR TO SUE ON INDEMNITY POLICY 
HELD SUPPORTED BY LEGAL CONSIDERA- 
TION.—T., against whom judgment for tort 
was rendered, in order to recover on an in- 





demnity policy providing that liability thereon 
should not attach until judgment was obtained 
against insured and the same had been satisfied 
of record, entered into an arrangement by 
which money procured from a third person 
was paid into court, and was then paid to the 
attorneys for the judgment creditor, who satis- 
field the judgment and repaid the money to T., 
who executed his note for the amount of the 
same, which note came into the hands of one 
not a party to the transaction. Held, by the 
Supreme Court of Washington, in Silvian v. 
Tabusa, 210 Pac. 782, that the consideration of 
the note, being either the satisfaction of the 
judgment or the reloaning of the money paid 
thereon, was not illegal; the fraud, if any, not 
entering into the consideration. 


Further, the Court in this repect, said: 


“Appellants admit the execution of the 
notes, and that they have not been paid, but 
contend that they were given in considera- 
tion of what they claim was a fraudulent sat- 
isfaction of the original judgments, and for 
the purpose of deceiving and defrauding the 
insurance company. The trial court found 
that thefe was no fraud or intent to defraud 
in the transaction, and, since fraud is never 
presumed, we are satisfied that the finding is 
sustained by the weight of the evidence. But, 
were the facts otherwise, we fail to see how 
appellants could now profit thereby. Ad- 
mittedly they were liable to the amount of 
these notes on the original judgments. They 
say that they have never paid either the 
original judgments or the notes. How can 
they escape liability? If there was an at- 
tempt to defraud the insurance company, 
they were parties thereto, and shall they now 
be permitted to plead their own wrong as a 
defense to an admitted liability existing prior 
thereto? If there was an attempt to defraud 
the insurance company, which it might have 
asserted as a defense, appellants were not 
injured, nor was their liability in any wise 
increased thereby, and shall one be _ per- 
mitted to plead a fraud against a third party, 
even though his own hands be clean, which 
in no wise affects his own pre-existing liabil- 
ity? The case of Davies v. Maryland Casualty 
Co., 89 Wash. 571, 154 Pac. 1116, 155 Pac. 
1035, L. R. A. 1916D, 395, 398, upon which 
appellants rely, does not bear upon these 
points, and no authorities have been cited 
which so hold. Even if the facts warranted 
it, we would be slow to lay down such rules. 
Appellants seem to have failed to distinguish 
between fraud and- an illegal consideration. 
The consideration for these notes was either 
the satisfaction of the judgments or the re- 
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loaning of the money paia thereon, and was 
in either case both valuable and entirely 
legal. The fraud, if any there was, did not 
enter into nor affect the consideration.” 


NOXIOUS GASES AND WORKMEN’S COM- 
PENSATION.—Now that so many cases of en- 
teritis and other illnesses, fatal or otherwise, 
are being traced to the very unexpected source 
of an escape of gas from a leaking pipe or 
main, householders may be faced with claims 
from employees under the Workmen’s Com- 
pensation Act or at Common Law. It is there- 
fore useful to consider for a moment the legal 
possibilities. As regards Workmen’s Com- 
pensation, a claim is probably excluded on the 
grounds given in two well-known and much 
quoted leading cases, Broderick’s Case, 1908, 
2 KB. 677, and Eke’s Case, 1910, 2 K.B. 677, 

¢as they are familiarly abbreviated in the more 

recent decisions. In the former case a work- 
man contracted enteritis by the inhalation of 
sewer gas in the course of his employment. In 
the latter case, the claimant was a working 
gardener who was ordered to open up certain 
cesspools and subsequently died of scarlet fever 
which undoubtedly was occasioned thereby. At- 
tempts were made in each case to show that 
the sudden stroke of a current of gas or the 
escape of cesspool effluvium was analogous to 
the impingement of a bacillus of anthrax on 
the eye, which had been held to be an accident 
in Brinton v. Turvey, 1905, A. C. 230. But 
the courts, Scottish and English, refused to 
accept this view, holding that the contraction 
of disease is not an accident and therefore not 
the subject of statutory compensation. As re- 
gards common law liability, everything would 
depend upon who is responsible for the repair 
and safeguarding of the drains or pipes. Pre- 
sumably in most cases this would be the local 
authority, and the gas undertakers or the 
owner of the premises, and not the householder. 
—Solicitors’ Journal (Eng.). 


THAT AUTOMOBILE WAS NOT LICENSED, 
NO DEFENSE IN ACTION AGAINST TOWN- 
SHIP.—In an action by an automobile passen- 
ger against a township to recover for injuries 
caused by insufficient barrier where a bridge 
had been destroyed, it was held by the Su- 
preme Court of Michigan, in Jones v. Brook- 
field Twp., 190 N. W. 733, that an instruction 
requested by defendant that the fact that the 
automobile was being operated without a 
license prevented recovery, was properly re- 
fused. The court cited the case of Spencer 
v. Phillips & Taylor, 219 Mich. 353, 189 N. W. 
204. 


XUM 





THE DOCTRINE OF COMMON LAW’S 
CONTINUITY 
By Borris M. Komar 








Our common law lays claim, and justly 
so, to considerable antiquity. Ostensibly, 
it was formed during the latter part of the 
thirteenth century, but its sources are 
much more ancient than that. However, 
we are not concerned here with the ques- 
tion of the origin of our common law. 
Here we want to investigate or probably 
merely lay the foundation for the proper 
study of the doctrine of continuity of the 
common law of England and the United 
States. 

This question of continuity of the main 
part of our system of law is a peculiarity 
of the common law. Other systems of law 
deriving their authority from legislative 
enactments have no occasion to consider 
the point. Whether a legislative act was 
based on a change in the sentiment of the 
people, or was called by the change in the 
economic or other surroundings of a na- 
tion, or owns its origin to a development 
of a previous law, is entirely immaterial, 
as the new act derives its force and effect 
by, through and as of the date of its adop- 
tion by the proper legislative authority. 
The sources of the new act may interest 
legal historians, but are of no importance 
to nor affect the validity of the enactment 
as such. 

The case of the common law in the 
Anglo-American legal system is entirely 
different. It is professedly and confess- 
edly based on the law as it existed in the 
thirteenth century and claims an orderly 
development through an application of the 
rules and doctrines then defined to the 
facts of a given ease. Such application pre- 
supposes certain latitude of the develop- 
ment. Of the founders of our common law 
eannot be said in the words of the poet 
that 

‘They made a molten statue 

And set it up on high; 
And there it stands unto this day 
To witness, if I lie.’’ ~ 
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Our common law is not a ‘‘molten 
statue’’ but the latitude of its development 
is limited. Had it been otherwise, there 
would not have been room for the rise of 
our equity jurisdiction nor necessity of 
legislative amendment of both equity and 
common law. ‘‘The forms of action, we 
have buried, but they still rule us from 
their graves’’ is the striking conclusion of 
not less an eminent:authority than the late 
Professor Maitland.? 


In other words, there is a natural inter- 
dependence between our present day com- 
mon law and that of the thirteenth cen- 
tury. Without an open acknowledgment 
of this continuity it would be impossible 
to maintain the theory of judicial prece- 
dent—the mainstay of our judge-made law. 
And yet, a mere reference to the books 
and reports containing the description of 
our early common law, will not fail to con- 
vinee the inquirer of the vast difference 
existing between its rules and principles 
and those in force today. We even doubt, 
if a modern Anglo-American jurist, al- 
though versed in our legal history, could 
follow with sufficient intelligence a year 
book report. 


The explanation of this phenomenon lies 
in many directions. To mention few—the 
development of our common law was not 
all in one continuous straight line: there 
were jerks, jumps and sudden leaps. Here 
are some illustrations: in the famous case 
of Omychmund v. Barker? all the pre- 
viously established doctrines and decisions 
were declared not law-true, on the ground 
that they were contrary to the principle, 
but how are we to arrive at the principles, 
if not through the study of earlier deci- 
sions? In the not less celebrated case of 
Coggs v. Bernard* Lord Holt imported 
from Roman law the whole doctrine of 
bailments with certain modifications. 
Equally instructive is the case of Regina 
v. Ramsey and others,* where Lord Cole- 


(1) F. W. Maitland ‘“‘Equity,”’ p. 296. 

(2) (1744) 1 Atk. 21. 

(3) (1704) 1.Lord Raymond, p. 909. 

(4) (1883) Cab. & Ellis, 126 at pp. 135, 136. 





ridge gave what may be termed a rough 
chastisement to the cut and dried doctrine 
of continuity of common law, unless 
changed by an act of legislature. 

Another reason lies in the fact that our 
law ceased to be formal, but lays nowadays 
emphasis on the substance and the sound- 
ness of the applied principles as such. 

It may be pointed to us that the above 
eases are better illustrative of the excep- 
tions than of the rule itself. Nevertheless, 
assuming that a perusal be made of the 
several hundred decisions that divide a 
modern ease from its predecessor in the 
thirteenth century, the result arrived at 
will be approximately the same. The | 
changes and modifications in the course of 
the development of a legal doctrine are so 
numerous and often so far reaching that 
without a thorough study of the subject, 
the inquirer will still be lacking the con- 
viction that the common law administered 
today is a direct and substantially identi- 
eal exposition of law as it existed in the 
time of the Crusades. 

We do not propose in this paper to dis- 
cuss the application of the doctrine of the 
common law’s continuity as revealed in 
the judicial decisions or to define the 
limits and limitations of such application. 
All we want to give, to borrow a conven- 
ient term, is a ‘‘close up’’ of its actual 
working. The value of such a picture is 
undeniable. It is important from the point 
of view of the methodology of common law. 
It illustrates our working by the system of 
judicial precedents. It visibly clarifies on 
a few pages the course of the historical 
development of common law, which would 
take volumes to explain otherwise. It pro- 
vides a microscopic slide of our common 
law mysteries affording easy means of in- 
struction both for the teacher and the 
student. 

To achieve the above purposes we de- 
cided to leave aside all the doctrines of the 
substantive common law, as too compli- 
eated and involved in their development, 
and to choose some doctrine of the pro- 
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eedural law. Our object was to take some 
curiosity of common law, a quaint and odd 
provision of the early law, and trace its 
development into a modern doctrine, pre- 
senting a well-recognized and rational rule 
of law. In this quest our choice fell upon 
almanacs. By almanacs here we do not 
mean to imply those publications that are 
ordinarily known today as literary, health, 
weather, nautical, mystic or _ similar 
almanacs. In England, the almanac is the 
ealendar annexed to the Act of Parliament, 
being 24 Geo. 2 e. 23 passed in 1751, while 
in the United States it is the calendar at- 
tached to the ancient common prayer book.5 
Are you, my reader, familiar with ‘‘the 
trial by almanacs’’? If not, no shame 
need attach to your confession of non 
scimus, for according to Lord Mansfield no 
less an illustrious person than Lord Chief 
Justice Parker declared in the case of The 
Stationers Company v. Partridge ‘‘that he 
never heard of such a thing as a trial by 
almanaes.’’® So that, to quote a handy old 
saying: 
‘And this ensample added hereunto, 
That if gold rust, what shall the iron do.’’ 
There was a time when our modern trial, 
as now understood in the sense of a con- 
test of evidence between two or more oppos- 
ing parties, did not exist. A ‘‘proof’’ was 
used instead—a mode of showing conclu- 
sively one’s innocence. These proofs were 
many—a trial by ordeal, abolished by the 
Lateran Council in 1215; a trial by battle, 
declared void in 1819; a trial by ecompur- 
gators, wiped out by a British act in 1833; 
a trial by witnesses, dead by about the 
middle of the thirteenth century; a trial 
by certificate of bishop; a trial per par- 


_entes; a trial per almanacs and the trial 


per pais. With the exception of the last 
two, the’remainder is long out of use. And 
we expect to show conclusively that not 
only the trial by almanacs in its modern 
form lives and thrives in the present day 
system of common law but that it still 


(5) (1703) Brough v. Perkins, 6 Mod. 81. 
(6) (1769) Millar v. Taylor, 4 Burr, 2303, at p. 
2403, 





rules the court when the judge is called on 
to define the limits of the doctrine origin- 
ated therefrom. The ancient almanac still 
points its bony finger in warning to an 
attorney trying to expand the modern doc- 
trine in derogation of its origin based upon 
the ancient rule. 


If we would open nowdays any treatise 
upon the law of evidence and look into the 
section dealing with the facts that the 
court takes judicial notice of, we will find 
that ‘‘time’’ is one of those events a judge 
should be acquainted with ex officio. In 
the words of Foster, J., in a Maine case: 


‘‘Among other things of which the’ 
Court takes judicial notice is the com- 
putation of time and upon what day of 
the week a certain day of the month falls 
or that a certain day of the month falls 
on Sunday.’”” 


Yet, only a century and a half ago no 
similar declaration could have been found 
in the reports of judicial decisions. A long 
and arduous fight was carried on in the 
courts for centuries until these rules 
gained universal recognition. 


Let us now consider the development of 
the trial by almanacs in detail and follow 
the cases one by one in their chronological 
order. We must bear in mind that the 
battle for the establishment of the rules 
relating to ‘‘time’’ was fought on two 
fronts—one was devoted to the ex officio 
cognizance by the court of the days of 
the month in so far as they coincide with 
a certain week day and another—for a 
similar recognition of the days of legal 
term. The weapon used was the almanac 
or calendar and the issue was the right of 
ex officio reference to it by the Court. 

The earliest case seems to be that of 
Braynford v. Countess of Kent. A debt 
proved by obligation dated February 4, 

(7) (1891) First National Bank of Bar Harbor 
v. Kingsley & others, 84 Me. 111, at p. 112, and 


see Webb v. Kennedy (1874), 20 Minn, 419; Hautsch 
v. Levan (1869), 1 Woodw. 456. 

(8) (1340) Y. BB. 14 Ed. 3 (R. S.), at p. 136 
“W. Thorpe: “Cel an quartus dies Februaril de 
quele il ad counte fut par un Dimanche; jugment 
de counte.” Keshulle: ‘Jeo vy le Kalende et il 
acorde a moun counte.’’ Et adjournantun.”’ 
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1334, alleged to have been Saturday. De- 
fendant’s counsel said it was Sunday, but 
plaintiff declared that he saw the Kalendar 
and it was in accord with his allegation. 
The court adjourned. The curious point 
about this case is that February 4, 1334, in 
reality fell on Friday, so that both sides 
were wrong. 

The next case, practically a hundred 
and fifty years later, tells of a servant of 
the Bishop of Lincoln indicted for mur- 
der, which was said to have been com- 
mitted in Festo Sancti Petris anno 2H. 7.° 
It was alleged that there were two feasts 
of St. Peter—one Sancti Petri Cathedralis 
and another—Sancti Petri Ad Vineula. 
The Court held that the feast mentioned in 
the Calendar was the correct one. 

Five years later a writ of error was 
brought to ascertain the day of St. Boni- 
face. The Book of Martyrs (Mertlage) 
was referred to and when asked by Hussey, 
J.: ‘‘What do you understand by this 
Book of Martyrs’’? Houston, a counsel, an- 
swered: ‘‘This is a calendar universal in 
the church of this realm * * *.’2° The 
reasoning bristles with legal suggestions of 
great subtlety, but the report as a whole 
is poorly transcribed. 


(9) (1487) Y. BB. 3H. 7, pl. 2. “Et mota fuit 
quaestio pro eo quod sunt duo Festa S. Petri, 
videlicet Festum Cathedralis S. Petri unum et 
aliud Festum S. Petri quod dicit Ad Vincula. Et 
per eo in Caléndario continentur quodlibet Festum 
cujuslibet Sancti cum additione et si fuit con- 
cordat cum Calendario.” 


(10) (1482) Y. BB 9H. 7, 14b. “A writ of error 
was brought, and error was assigned, in that one 
brought an action for debt in a court which was 
granted by patent and had a day of continuance 
till Monday next before St. Boniface’s day; and 
the defendant pleaded, * * * and on Monday 
next the defendant appeared; found against him; 
and assigned for error, that St. Boniface’s day was 
past before the day given as Monday next before 
St. Boniface. In fact, there were two St. Boni- 
face’s days in the printed calendar, and in the 
mertiage only one Boniface. It was moved whether 
this be error or not. 

“Kingsmil: ‘Although there are not two Boni- 
faces in every book, if there be two Bonifaces, 
the continuance be good There are two in the 
calendar; and so the continuance is good and will 
be referred to the Boniface who is to come and 
not the one past. There are diverse saints who 
are not in the calendar and yet a continuance to 
such and such a day of such and such a saint is 
good if any such saint there be. As St. Swithin 
here at Winchester is not in the calendar yet a 
continuance to this day is good * * * for if the 
day be known there, it is enough, though it be 
not in the calendar (which the justices agreed to). 
They say there are a hundred saints who are not 
in the calendar; people, also, here in the South 
do not recognize them; and yet the continuance 


to one of the days is good. Just so there are two | 





A hundred years later an attempt was 
made to supplant the tr‘al by almanacs in 
the matters of time by the trial by jury. 
A writ of error was brought on the 
ground that the court below where judg- 
ment was obtained was held on Sunday: 


‘And it was ruled, this examination 
(of that year’s almanacs) was sufficient 
and a trial per pais was not necessary, 
although it were an error in fact.’’!? 


But this incident was only a step in the 
long journey of the almanac towards full 
recognition as a matter of judicial knowl- 
edge. In the seventeenth century the 
Court of Exchequer said that it will not 
take cognizance of a date, unless it be ex- 
pressly assigned an error, for this class of 
cases came within the rule of the cases of 
error on the record.” However, by the 
end of this century an opinion got at large 
that the Court could in its discretion take 
notice of the time ex officio. In Kynaston 
v. Jones :14 

‘An exception was taken to the ver- 
dict for that they have not found the 
award to be made before Easter, and the 

Court cannot take notice ex officio that 

the 15th of April was before Easter.’’ 


But the time was not in issue. 


‘And upon this reason Mr. Hale told 
me the Court rested for that point, for 
he held that the Court otherwise could 


Bonifaces and the printed calendar proves it. 
Wherefore, etc. 

‘Huston to the contrary: 
there is only one.’ 

“Hussey (C. J.): ‘What do you mean by this 
mertlage? What is it’ 

“Huston: ‘It is a calendar universal in the 
church of this realm which priests are bound to 
keep and nobody else; and although a new saint 
were canonized beyond the sea there is no reason 
why people are bound to recognize him; and so 
a continuance to such a saint’s day is not good. 
So here, for in this realm there is only one Boni- 
face and whether there are two or not, I know 
not, but it seems not, for he is not in the mertlage. 
The printed calendar is not to the purpose and 
may be false; and may be there are two Boni- 
faces beyond sea and only one in England.’ ” 

The judges sent to the Common Bench about 
the matter. Brian (GQ J.) thought the continu- 
ance not good unless two Bonifaces were recog- 
nized in England and in the mertlage; or at least 
recognized for the printed calendar is of no author- 
ity. Vavisor J. to the contrary. And we were 
in doubt. Those in the King’s Bench held the 
continuance good.”” Thayer’s Preliminary Treatise 
on Evidence, pp. 292, 293. 

(11) (1587) Page v. Faucet, Cro. Eliz. 227. 

(12) (1626) Morris v. Fletcher, Cro. Car. 53. 


(13) (1672) Al. 85 at p. 87. 


~ 


‘And in the mertlage 
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not take notice of the time ex officio, 
though Mr. Weston said that the opinion 
of Roll was that they might, if they 
pleased.’’ 


The eighteenth century witnessed the 
full acknowledgment of the doctrine com- 
pleted. In Q. v. Dyer: 


‘all the court agreed * * * that the 
almanac is part of the law of England 
of which the Court must take judicial 
notice.’’14 : 
Another prejudicial distinction was dis- 
earded next year: 

‘‘The calendar is law of which we as 

judges must take notice. Such a fault 


may be assigned for error ore tenus at 
the Bar.’’25 


Time, however, was given to Serjeant 
Hall to argue the second point, but the 
result was the same. 


By the end of the first quarter of this 
century the second point became strongly 
established, but as to the first some doubt 
still continued to exist. As late as 1720 
Pratt, C. J., said this: 


‘to affirm a judgment we will look into 
the almanack, but I think we are not 
bound to do it to reverse one.’’26 


But a hundred years later the doctrine 
under review was upheld even at nisi 
prius. In R. v. Brown, Littledale, J., re- 
marked : 

‘Even at this stage I am bound to 
take judicial notice that the day averred 
in the indictment is in fact within the 
period mentioned in the statute.’’?” 


The last English case where the point 
was raised is Hanson v. Shackelton, where 
the following statement was made by Cole- 
ridge, J.: 

‘‘T have consulted the other judges of 
the court and they are of opinion that 

I ought to take judicial notice of what 


(14) (1703) 6 Mod. 81 and see Brough v. Park- 
ings (1703), 2 Lord Raymond 992. 


(15) (1704) Harvey v. Broad, 6 Mod. 196 and 
at p. 160; 2 Salk. 626. 
(16) Hoyle v. Lord 
(17) (4828) 1 Mood. 


Cornwallis, 1 Strange 387. 
& Malk, 163. 





the day was on which the day of the 

month fell.’’ 18 

Thus far we have dealt with one branch 
of our survey, and now let us pass to the 
consideration of the second, namely, judi- 
cial recognition ex officio of the days of the 
court’s term. We commence here with a 
ease dating from the end of the sixteenth 
century. In Bishop v. Harecourt,!® three 
justices said that where plaintiff expressly 
alleges that the term began on June 7 and 
defendant does not deny it, the justices 
are not constrained to search the rolls of 
the court. And Anderson, J., who opposed 
this view of the law gave judgment for 
the plaintiff against his own opinion. 

Thirty years barely elapsed when Jus- 
tice Anderson’s opinion was fully vindi- 
cated in the case of Austen v. Bewley,” 
where it was said that the Court takes ex 
officio notice of the commencement of the 
term. 

It will be noticed that the two last cases 
merely established the rule that the Court 
takes judicial notice only of the commence- 
ment of the term. It is only gradually 


‘that the rule was extended to cover the 


whole term of the court. Only six years 
later, in Mitchel v. Ramsay, Jones and 
Doderidge, JJ., said: 

‘Les termes de Pasche et Trinite com- 
mence sur moveable feasts et guide pur 
le change del lune. Et pur ceo si il ne 
alleadge de facto que le terme finie de- 
vant le 21 Julii nous ne interdomus, mes 
fuit issint averre en _ essignment 
d’error.’’?1 


This doctrine that the Court takes judical 
notice of immoveable feasts, but not of 
moveable seems to have been upheld in 
another case closely following the one just 
cited : 

‘‘Oneore le Court nest lie a prendre 
notice de ceo sans avernment de ceo, nec 

a inspecter Almanack pur ceo. Mes fuit 


(18) (1835) 4 Dowl. 48, and see Pearson v. Shaw 
(1844), J. Ir. L. R. 1. 

(19) (1590) Cro. Eliz. 210. 

(20) (1620) Cro. Jac. 548. 

(21) (1626) Latch. 118. 
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dit per Justice Jones que ils sont lie a 

prendre notice de immoveable feasts 

nesmy de moveable feasts come ceo 

est.’ ’22 

The year 1666 was especially rich in de- 
cisions upon the point now under consid- 
eration. In Courtney v. Phelps® it was 
held that the Court is not obliged to take 
notice of the day of the month on which 
the return of the moveable term falls. The 
judges expressed divergent opinions as to 
how such a fact is to be tried. Windham, 
J., said that: 

‘‘had an issue been joined upon it, it 

were triable by the almanacks as well as 

words by dictionaries, which are proofs.’’ 

But Twisden, J., declared : 


‘*the Court is to take notice that Hilary 
term begins eight days after the feast, 
but not on what day of the month that 
feast is, and though a day were put as 
a fact in issue it must be tried by jury 
and not by almanacks.’’** 

In Champion v. Skipweth: 


“le Court doubt si il doent prender 


notice del jour del mois de) commence-. 


ment et fine des termes de Trinite et 

Pasche quia sont moveable.’’*5 

Finally, in re Sterling the Court took 
judical notice of the end of the term. The 
reporter’s note adds: ‘‘ecoment ne voent 
ceo faire in le primer cas, devant.’’26 


By the end of this century the judges 
seem to have adopted a compromise be- 
tween the two extreme views. In Kelsey v. 
Greene decided in 1674 it was said: 

‘‘per Curiam: the Court at discretion 

may by almanacks examine whether the 

day be after the term * * * and 
though it doth not appear when the 
term began or ended * * *,’727 


And 
‘‘The Court cannot take notice of the 


(22) (1632) Griffin v. Bedle, Roll’s Abr. Tit. 
Court, 50. 
(23) 
(24) 
(25) 
(26) 
(27) 


(1666) 1 Lew. 196. 
(1666) 2 Keeble, 122. 
(1666) 1 sid. 308. 
(1666) 1 Sid. 304, 

3 Keeble, 385. 





days of the terms or at least its indis- 

eretion.’’*8 . 

Another step forward was made in Ball 
v. Rowe. The report states that: 

‘‘The Court will take notice of the end 
of term.’’?® 
In the next case of Pullein v. Benson, 

doubt was cast upon the hitherto prevailing 
opinion in regard to the non-recognition of 
the days on which moveable terms fall, 
e. g.: 

‘‘for they (the Court) will take notice 

of the beginning and end of the fixed 

terms, if they will not of the moveable 
terms.’’3° 

And only the eighteenth century brought 
about complete recognition of the doc- 
trine. Thus, in Thompson v. Southwell it 
was said: 

‘‘The Court would judicially take 
notice of the first day of that term, viz., 
what day of the month it was.’’? 

And, finally, in Estwick v. Cooke it was 
affirmed that: 

‘‘The Court will take notice of the be- 
ginning and end of a moveable term.’’? 
We have now completed the tracing of 

the origin of the modern legal doctrine 
that the Court takes judicial notice of the 
time. We have seen that it had developed 
from the ancient mode of proof known as 
the trial by almanacs. It remains for us 
to test the modern rule by proving, if pos- 
sible, that the almanac still governs the 
application of the present day law on this 
point. 

In Collier v. Nokes, the Court was asked 
to take judicial notice of a certain hour, 
and Wilde, C. J., said: 

‘‘The Court took judicial notice of the 
days of the calendar, but not of the 
hours. In case like this if the time was 
material it must be proved.’’?? 

And ‘in Tutton v. Darke** the Court did 


(28) 3 Keeble, 397. 

(29) (1693) I Lord Raymond, 4 

(30) (1698) 1 Lord Raymond, 349 at p. 354. 
(31) (1701) 12 Mod. 647. 

(32) (1729) 2 Lord Raymond, 1857. 

(33) (1849) 2 C. & Kir. 1011. 

(34) (1859) 29 L. J. Ex. 271. 
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not know without the proof whether a cer- 
tain hour was after sunset and another 
hour before sunset. Such decisions are 
difficult to reconcile or explain, granted 
that we know that the Court does take 
judicial notice of the divisions of time. 
The answer to the riddle is supplied by 
Chief Baron Pollock in the last mentioned 
ease: the old almanac does not give the 
time of sunrise and sunset or the hours, 
for the smallest division of time contained 
in it is the day. So that, we may justly 
paraphrase the late Professor Maitland, 
that the trial by almanacs is dead, but its 
spirit still rules us from its grave. 


There are two American cases which 
seem to accept the view that the Court 
takes judicial notice of the hours—such, 
at least, is the opinion of some of the text 
writers on the law of evidence.*® 

In Safford v. Douglas the opening words 
of M’Coun, V. C., are: 


**It seems that courts are bound to 
look to the fractional parts of a day in 
order to determine the priority of liens 


by judgment and executions where sev- 
eral have been obtained on the same 


day.*6 

‘‘The revised statutes, vol. 2, p. 359, 
par. 3, speak of ‘the time’ of docket- 
ing a judgment (not of the day) as giv- 
ing a lien on lands; and executions take 
effect, as to personal property, from the 
hour and minute they are received by 
the sheriff; and they are to be paid in 
the order in which they are received—the 
exact time being noted upon them by 
the officer. The case of Lemon v. Staats 
(1823), 1 Cowen 592, is a direct and ex- 
plicit authority for the rule; and see 2 
R. S. 365, par. 13. And the same rule 
is applicable here, in respect to the filing 
of creditor’s bills which create an equit- 
able lien, as at law with respect to judg- 
ment and execution. ”’ 
This case was, therefore, clearly decided 

on statutory grounds. 


(35) Chamberlayne’s Evidence, par. 704. 
(36) (1844) 4 Edw. (N. Y.), 5387. 


XUM 





The second authority, which is the case 
of Hedderich v. The State*” is still less in 
point. It was held there that the Court 
takes judicial notice of the usual method 
of reckoning time, for this is a matter of 
common. knowledge. Such common knowl- 
edge was applied there by the Court in 
interpreting a sentence in a statute which 
mentioned a period of time ‘‘between the 
hours of eleven p. m. and five o’clock a. m.”’ 
This decison, therefore, in no way may be 
cited as an authority for a proposition 
that the Court takes notice ex officio of 
the hours, minutes and seconds. 

In Finney v. Callendar, Emmett, Chief 
Justice of Minnesota, said: 

‘As to the other question*® the plain- 
tiff claims that such an answer is decep- 
tive as indicating only that the time of 
making the note was misstated without 
advising nim of the defense relied upon. 
On the other hand the defendant urges 
that the allegation is sufficient the Court 
being bound as they allege to take judi- 
cial notice of the calendar time. * * * 

‘‘The almanac has long been regarded 
and held as a part of the law of the land. 
It cannot be said to be a special law, 
therefore it must belong to the general 
law; and being so it is governed by the 
ordinary rule applicable to all general 
laws and need not be specially pleaded. 
At least the necessity of making this ex- 
ception has not been demonstrated to 
us.’°* 

The origin of the doctrine of the judicial 
notice of the time is well known and is 
correctly understood in the United States 
in the same sense as in England. There 
is no necessity therefore to ingraft doubt- 
ful distinctions here upon this doctrine by 
the use of foreed interpretation of authori- 
ties bearing only slight reference to the 
point in question. 


(37) (1895) 101 Ind. 564. 

(38) Whether defendant has sufficiently inter- 
posed a defense by alleging in his complaint that 
the note was made on October 13, 1861, which 
appeared on the examination to have been Sun- 
day, although there was no allegation of that fact. 

(39) (1862) 8 Minn. 41 and see Dawkins v. 
Smithwick (1851), 4 Fla. 158; Cohn v. Kahn (1895), 
14 Mise. Rep. 255. 
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INSURANCE—MISREPRESENTATION OF 
MODEL OF AUTOMOBILE 


FELAKOS v. AETNA INS. CO. 
119 Atl. 277 
(Sup. Court of New Jersey, Nov. 8, 1922) 


The warranty that the automobile insured 
against theft was a model 1916, when in fact 
it was a model 1913, was of a material nature, 
defeating recovery on the policy. 


William Huck, Jr., of Jersey City, for ap- 
pellant. 

Feinberg & Feinberg, of Bayonne, for ap- 
pellee. 

PER CURIAM. This was a suit based on 

a theft policy covering an automobile. On the 
trial it appeared that the automobile was 
described in the portion of the policy entitled 
“Warranties” as model of 1916 when in fact 
it was of model 1913. 
*(1) The trial judge was asked, and refused, 
to find for defendant on the ground that this 
was a breach of warranty, which was expressed 
by the terms of the policy as to “the description 
of the automobile insured” and other matters. 
The ground of this refusal seems to have been 
that the plaintiff believed the year was cor- 
rectly given, relying on Dimick v. Metropolitan 
Life Ins. Co., 69 N. J. Law, 384, 393, 55 Atl. 
291, 62 L. R. A. 774. But that case is not in 
point, for the statement before us was not of 
an opinion or belief, but of a fact warranted 
as such, and is not a matter which the insurer 
must know is not within the personal knowl- 
edge of the applicant; on the contrary, the 
natural assumption would be that an owner 
would know the year’s model of his car. 


(2) The warranty was of a material mat- 
ter within the plain implication of Rabinowitz 
v. Vulcan Ins. Co., 90 N. J. Law, 332, 100 Atl. 
175. 

The judgment will be reversed. We take the 
liberty of suggesting to counsel for respondent 
that, to incorporate into a brief part of the 
opinion of the court below, apparently as orig- 
inal matter, is not calculated to impress the 
court with the industry of counsel. 


NOTE—Misrepresentation as to Year of 
Manufacture as Avoiding Automobile Insurance 
Policy.—Representation by, insured that the 
automobile intended to be covered was a 1910 
model, when in fact it was a model of 1906, 
was held to avoid the policy and defeat re- 
covery thereunder for.loss of the machine. 
Reed v. St. Paul F. & M. Ins. Co., 165 App. 
Div. 660, 151 N. Y. Supp. 274. 





Likewise held where a 1907 car was repre 
sented to be a 1910 model. Smith v. American 
Auto. Ins. Co., 188 Mo. App. 297, 175 S. W. 113. 

And where a car represented to ve a 1909 
model was in fact a model of 1906. Solomon 
v. Federal Ins. Co., 176 Cal. 133, 167 Pac. 859. 

And where a 1906 model was said to be that 
of 1907. Harris v. St. Paul F. & M. Ins. Co., 
126 N. Y. Supp. 118. 

In Felakos v. Aetna Ins. Co, N. J. L., 119 Atl. 
277, it is held that a statement that the auto- 
mobile insured against theft was a model 1916, 
when in fact it was a model 1913, was a breach 
of warranty as to the description of the auto- 
mobile insured, and not a statement of opinion 
or belief or of a matter which the insurer 
knew was not within the personal knowledge 
of the applicant, and defeats recovery under 
the policy. 

A representation that the automobile insured 
against theft and fire was a 1918 model, when 
in fact it was a 1917 model, the list price of 
which was less than the list price for the 
1918 model, was material to the risk and would 
avoid the policy as matter of law, even though 
the representation was innocently made, if it 
was relied on by the insurer and formed the 
basis of the insurance. Kenney v. Franklin 
Fire Ins. Co, Mo. App. 247 S. W. 249. 

Where, however, the company knows, or has 
means at hand to ascertain the year in which 
the car was made, a misrepresentation as to 
that fact will not necessarily prove fatal to 
recovery. British & F. M. Ins. Co. v. Cum- 
mings, 113 Md. 350, 76 Atl. 571; Berryman v. 
Maryland Motorcar Ins. Co., Mo. App., 204 S. 
W. 738. 

In Locke v. Royal Ins. Co., 220 Mass. 202, 107 
N. E. 911, it was held that the question whether 
such misrepresentation was material was for 
the jury, the other information supplied being 
correct. 








ITEMS OF PROFESSIONAL INTEREST 


LAWMAKING. 


Nearly every man thinks that he is naturally 
fitted to govern his fellow man and generally 
he has some pet theory he would put to the 
test of some hobby he would enforce all others 
to obey. Read what they are proposing in 
some of the state legislatures over the coun- 
try: 

A measure prohibiting smoking in public 
places is now pending in the Minnesota Legis- 
lature. Another in the New York Assembly 
would limit the amount of damages collectible 
for broken hearts in breach of promise suits 
to 6 cents. 

The Arkansas and Oklahoma Houses of Rep- 
resentatives have passed bills which would pro- 
hibit the teaching of the theory of evolution in 
public schools. 

A bill to abolish all athletics in schools 
maintained by the state, including the univer- 
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sities, has been introduced in the Kansas House 
of Representatives. 

Pensioning of farmers is asked in a joint 
resolution now before the Kansas Legislature. 
The plan proposes a pension of $10 a month 
for every farmer who has actually farmed for 
ten years, $20 a month for one who has 
farmed twenty years and $30 a month for 
thirty years. 

In Minnesota, too, any person who willfully 
furnishes a newspaper with a false statement 
is guilty of a misdemeanor, under the terms of 
a law enacted by the present Legislature. The 
law is aimed at practical jokers and malicious 
persons who send in false notices of weddings, 
engagements or other “events.” Any person 
who gives such misinformation to a newspaper 
“willfully, knowingly and maliciously” comes 
under the provisions.—Saturday Blade. 


SELLING DEADLY LIQUOR MADE MURDER 
BY BILL. 


A bill has been introduced in the New York 
legislature proposing to add to the legal defini- 
tion of murder, in this state, the following: 
“Any person who sells, gives away, or other- 
wise furnishes intoxicating liquor which causes 
the death of a human being is guilty of murder 
in the first degree and punishable accordingly.” 
—Chicago Legal News. 


NONAGENARIANS IN THE LEGAL PRO- 
FESSION 


The Law Times, in an interesting article on 
the legal changes of 1922, notes the passing 
away of a large number of distinguished or 
well-known figures in the courts whose average 
age it estimates at eighty-five years and several 
of whom had lived nine decades. This is cer- 
tainly a remarkable testimony to the longevity 
of successful lawyers. Our contemporary ex- 
plains this longevity by the possession of 
“regular daily habits of mind and body,” plus 
the attribute of “character” in men who do 
well in the legal profession. No doubt, this 
has its effect. But among artisans and farmers 
and men of business similar regularity of habit 
and possession of character by no means neces- 
sarily seem to have the same effect. We rather 
think the correct explanation is different. 
What is true is that the Bar, essentially a 
“wearing” profession involving strenuous labor, 
requires as a rule exceptional robustness of 
constitution in those who succeed in it; even 
temporary illness often destroys a young man’s 
practice for years, if not forever. Those who 





succeed have usually a vigor of body and mind, 
which of itself accounts for their longevity.— 
Solicitors’ Journal (Eng.), Jan. 6, 1923. 








BOOK REVIEWS 
BRIEF DRAWING. 


Judges, especially of appeilate courts, would 
no doubt commend this volume to all practic- 
ing lawyers. Lack of scientific preparation of 
briefs is a common cause of complaint. This 
lack imposes upon the judges great additional 
labor as well as annoyance. The subject of 
brief drawing is apparently but little consid- 
ered by lawyers generally, when the fact is 
that it is one of very great importance. 

The author of Brief Drawing is Mr. Ralph 
Curtis Ringwalt, A.B., LL.B., of the New York 
Bar. He is also the author of Briefs on Pub- 
lic Questions, Modern American Oratory, Etc. 
The publishers are Longmans, Green & Co., 
New York. The book contains 214 pages. 

Mr. Ringwalt treats his subject in a logical 
and systematic manner. Part I, being intro- 
ductory, treats of, to use the chapter titles, 
The Brief and Its Importance; Library Re- 
search; Reading and Note Taking. Part II is 
headed The Elements of Argumentation, and 
covers The Topic; The Audience; What Must 
Be Proved; Method of Proof; Proof—Reason- 
ing and Proof—Evidence. Part III, entitled 
Brief Drawing, contains chapters on, The Ele- 
ments of the Brief Form; The Expianatory 
Paragraph; The Argumentative Paragraph; The 
Introduction;,; The Argument; The Conclu- 
sion; The Brief as a Whole. 

The book is well and interestingly written, 
and fully meets the stated purpose, which is: 
“To tell: (1) how to collect facts, (2) how 
to reason about them logically, and (3) how 
to organize them systematically. 

The work is recommended for its practical 
value to the practicing lawyer. In these days 
of high prices and profiteering, the price, $1.50 
net, has a strong appeal. 


CASES ON BUSINESS LAW 


Acknowledgment is to be made to the West 
Publishing Company for “Cases on Business 
Law,” by Prof. Britton of Indiana University, 
and Bauer of the University of Illinois, recently 
come to hand. This comprehensive collection 
of cases, although expressed to be intended for 
the use of students in schools of commerce and 
business administration, will please the pro- 
fessional law student as well. A particularly 
happy arrangement is that an explanatory 
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statement is made at the beginning of each 
subject and that, usually, a brief delineation 
of the subject matter of each section is given 
before any case or cases illustrative of such 
subject matter. 

The work opens with an introduction to the 
study of Law, then takes up severally and com- 
prehensively Contracts, Agency, Negotiable In- 
struments, Sales, Partnership and Corporations. 
The selection of cases is, on the whole, com- 
mendable, endeavor having apparently been 
made, so far as possible, to present more re- 
cent cases rather than the older ones, espe- 
cially when the recent case discusses leading 
authorities and indicates their application. 
Another attractive feature of the work is the 
substantially satisfactory list of definitions of 
legal terms appearing at the end of the book 
for the information and convenience of the 
student. 


ENEMY PROPERTY IN AMERICA. 


This book, by Arthur Garfield Hays, of the 
New York City Bar, contains a general survey 
of the Trading With the Enemy Act and the 
decisions thereunder. It is divided in five 
parts: 

Part I. A Survey of the Trading with the 
Enemy Act and Decisions. 

Part II. A Treatise on the future disposi- 
tion of alien property, with reference to the 
hearings before Congressional Committees. His- 
tory and traditions of the Bnitea States, and 
international law on the subject of Enemy 
Property. 

Part III. The Trading with the Enemy Act 
itself, with all amendments. 

Part IV. A Digest of reported and unre- 
ported cases which have been decided under 
the Act. 

Part V. The Treaty ox Peace between the 
United States and Germany; the Sections of 
the Versailles Treaty which are applicable to 
enemy property. 

The Winslow Bill, passed by Congress March 
3rd, and the President’s Proclamation supple- 
menting the same, are contained in the book. 
This bill provides for the return of about 
$40,000,000 out of some 27,000 trusts. 

We notice that many of the cases cited in 
this work are unreported, which makes avail- 
able to the lawyer much that is valuable and 
practically unobtainable by the average prac- 
titioner. The author says that his work is 
a compilation. “The attempt has been made 
to gather together material; not to present a 
point of view.” And he modestly adds: “The 
situation is made clearer when it is said that 





the compiler, who has been at work on the 
subject for a considerable time, is even now 
doubtful as to whether his work is complete.” 
We think that this frank statement is some 
evidence of the painstaking, laborious care 
which the book itself indicates has been ex- 
pended in its preparation. 

Here are a few of the questions put by the 
publishers in announcing the book, and which 
the book answers: 

If you have an American client with claims 
against a German, can you have recourse to 
the fund in the hands of the Alien Property 
Custodian, or must you apply to the Mixed 
Claims Commission? 

Does it make a difference whether the debt 
is liquidated or unliquidated? 

If the German property or claim has not 
been seized by the Alien Property Custodian, 
can you sue today? 

What would be the effect on such claim of a 
demand by the Alien Property Custodian for 
such property? 

If you have an American client who was in- 
debted to a German in Marks, can he recover 
from the Alien Property Custodian any excess 
over the present rate of exchange? How about 
interest? 

The publishers are Matthew Bender & Co., 
Albany, N. Y. The price is $12.50. 








FLYS AND HOT WEATHER 


According to Congressman Frank Millspaugh, 
of Canton, Mo., the following order was made 
by a county judge in that state back in the 
year 1858: 

“On motion and on petition it is ordered that 
a review of a road be made running from Har- 
risville the nearest and best rout to Harmony 
Mission in Bates County. It is further ordered 
that John Parsons, David Hugt and James 
Porter be appointed reviewers of said road and 
that they review the same according to law and 
make their report if practicable at the August 
turm of said court and if not practible on ac- 
count of hot weather and flys then to make 
their report at the Nov. turm without fail.” 

In the year 1839 this same court nonchal- 
antly set aside an act of the state legislature 
concerning dramshops. This quaint old order 
reads: 

“On motion it is ordered that the act entitled 
an act granting of license for dramshops, ap- 
proved February the 13th, 1839, be and the 
same is hereby rejected by the county court at 
the August term, 1839.”—Chicago Legal News. 
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DIGEST. 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Automobiles — Crossings. — A motorcyclist 
struck by an automobile which lunged forward 
when he was nearly across an intersecting street 
into which it turned before reaching the center 
thereof, without slowing down, turning or stopping 
to allow him to proceed, held not contributorily 
negligent because he saw it appoarching 100 feet 
away on the opposite side of the street on which 


he was riding.—Reinders v. Olsen, Calif., 212 
Pac. 49. 
2.——Negligence.—Where the driver of an auto- 


mobile and his son, who was riding with him, 
were injured when their automobile collided with 
a train at a grade crossing, and both the father 
and the son, who was 15 years of age and well 
along in his classes at school, testified that neither 
of them looked to see whether a train was ap- 
proaching before they attempted to cross, and 
that they could have seen the train if they had 
looked, they were both negligent as a matter of 
law.—Harris v. Spokane, P. & S. Ry. Co., Wash., 
212 Pac. 187. 


3.——Operated Careless and Reckless.—A com- 
plaint charging that defendant operated his vehicle 
upon a city street in a careless and reckless man- 
ner without due regard to the safety and con- 
venience of pedestrians and other vehicles, thereby 
violating a specified city ordinance, contrary to 
the form of the statute, while not in the exact 
language of the Motor Vehicle Act (St. 1919, p. 
191), in substance charges a violation of section 
20, subd. a, of that act, and is sufficient to sus- 
tain a conviction thereunder.—Ex Parte Murphy, 
Calif., 212 Pac. 30. 

4. Bankruptcy—Abandoned Liens.—Real estate 
abandoned by a trustee to lienholders as without 
value to the estate is not administered, and a 
mortgagee to whom the trustee quit-claimed by 
order of court on his agreement to file no claim 
against the estate cannot be charged with pay- 
ment of commissions to the receiver, trustee, and 
referee on the amount of his mortgage debt.— 
Lucas v. Sherry, U. 8S. C. C. A., 284 Fed. 965. 


5.——Commingled Money.—The property’ in 
money paid to a bankrupt and repaid by him, like 
that in goods delivered and returned in specie, did 
not pass from the person paying, unless the money 
became so commingled with the money of the 





bankrupt as not to be distinguished from it.— 
Lowell v. Brown, U. S. C. C. A., 284 Fed. 936. 


6.—Duty to Trace Proceeds.—To entitle the 
owner of stocks which were pledged by bank- 
rupts as brokers with a correspondent and sold 
by the correspondent to priority of payment from 
a fund in the hands of the trustee, he must trace 
the proceeds of his stocks into such fund.—In Re 
Clement D. Cates & Co., U. S. D. C., 284 Fed. 973. 


I Preferences.—Action of insolvent pledgor in 
furnishing within four months of bankruptcy 
memoranda to pledgee banks of the private marks 
of cotton to which they were entitled under 
blanket receipts was not a preference under the 
Bankruptcy Act (Comp. St. §§ 9585-9656), not be- 
ing done to secure a pre-existing debt, but being 
done in good faith, to make effective a pledge 
originally executed for a wresent valuable con- 
sideration.—In Re Heyward-Williams Co., U. S. D. 
C., 284 Fed. 983. 


8.——Trade-Namej—Where a bankrupt merchant 
conducted his business under a trade-name, if of 
value, the property in such name passed to his 
trustee, and together with such good will as ap- 
pertains to the business may be sold with the 
stock of goods.—In Re Sawilowsky, U. S. D. C., 
284 Fed. 975. 


9. Banks and Banking—Certification of Checks. 
—where maker of a check payable to himself pro- 
cured its certification, the fact of certification does 
not affect his liability. either as maker or indorser. 
—Strauss v. Niltenberger, N. Y., 197 N. Y. S. 599. 


10.——Credit Union.—A credit union, authorized 
to make loans only to its members, is not a “‘bank”’ 
or “banker,” within Banking Law, § 114, limiting 
the penalty for usury by a bank or banker to 
a forfeiture of the interest.—Great Eastern Credit 
Union v. Cooper, N. Y., 197 N. Y. S. 785. 


11. Liable for Acts of Cashier.—Where. at the 
time plaintiff made deposit in defendant bank, a 
former relation of partnership between him and 
defendant’s cashier had terminated, and defend- 
ant’s president assured him if he put money in 
the bank and got absolute credit therefor the 
cashier would have no more right to take it than 
he would other money, in permitting the cashier 
to appropriate a part of the deposit, defendant 
became liable therefor.—First Nat. Bank of Mc- 
Allen v. Smith, Tex., 246 S. W. 1056. 


12,.—Liable for Acts of President.—A bank, per- 
mitting its president to act with all the powers 
and duties of an executive officer thereof for many 
years, held liable to a depositor induced by him to 
give a check for forged notes.—Eastin v. Bank of 
Harrisonville, Mo., 246 S. W, 991. 


13.——Liens.—A bank has no lien on a stock- 
holder’s stock for his indebtedness to the bank.— 
Anderson vy. Cook County State Bank, Minn., 191 
N. W. 417. , i 


14. Bills and Notes—Notice of Fraud.—The fact 
that the transferee of a note had knowledge that 
it was given pursuant to an unperformed executory 
contract for the conveyance of land does not 
charge him with notice of any fraud or bad faith, 
where he took the note before the payee became 
unable to perform his contract.—Grinnell Sav. 
Bank v. Gordon, Iowa, 191 N. W. 852. 


15.——Payable to Bearer.—Under Code Supp. 
1913, § 3060a9, providing that an instrument pay- 
able to the order of a fictitious or non-existing 
person is payable to bearer, when such fact was 
known to the maker, if the fictitious character or 
non-existence of the payee was not known to 
the maker, it is not payable to bearer.—McLaugh- 
lin-Gormley-King Co. v. Hauser, Iowa, 191 N. W. 
880. 

16.—Brokers — Compensation, — Where plaintiff 
contracted with defendants who owned certain oil 
lands to procure a man or number of individuals, 
company or corporation who would contract with 
defendants to drill for oil on their lands by sink- 
ing a well to the depth of 3,500 feet upon certain 
conditions in consideration of a transfer to plain- 
tiff, if successful, of four sections of land, plaintiff 
had earned his compensation where he introduced 
to defendants a person who in turn introduced 
certain persons who sunk the well.—Finlay-Tam- 
pico Oil Co. v. Robbins, Tex., 246 S. W. 1047. 
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17. Chattei Mortgages—Conditional dial 
chattel mortgage on a shifting stock of hardware 
and farm implements, under which the mortgagor, 
was left in possession with power to dispose of 
same without any agreement that the proceeds} 
from such disposition or any portion thereof 
should be devoted to the payment of the mort- 
gage, is insufficient to support an action in con- 
version against an implement company, who, be- 
fore the action, had taken possession of certain 
wagons and grain tanks sold to mortgagor under 
a conditional sales contract, notwithstanding such 
contract was unrecorded.—State Bank of Connell 
v. John Deere Plow Co., Wash., 212 Pac. 148. 

18. Commerce—iInterstate.—To take orders for 
goods in one state which are to be shipped from 
another state is an incident of interstate com- 
merce and comes exclusively under federal con- 
trol and is therefore not subject to the burden 
of state legislation.—Purchase vy. State, Neb., 191 


. 677. 


19.——-Telegrams, Interstate. — As_ telegrams 
transmitted between points in South Carolina by 
way of points in another state were interstate 
messages, the state had no power to impose a 
penalty for delay in delivery of such messages.— 
es Western Union Telegraph Co., S. C., 115 


20. Constitutional Law.—License to Practice 
Law.—The right to practice law is not a natural or 
constitutional right, but is a privilege or fran- 
chise subject to the control of the Legislature, and 
limited to persons of good moral character with 
special qualifications ascertained and certified as 
prescribed by law.—State v. Rosborough, La., 94 
Sor 858 

21. Corporations—Acceptance.—Where all the 
stockholders and directors of a railway corpora- 
tion in fixing the value of property which the cor- 
poration was accepting in payment for one-half 
of its stock were acting in good faith, their judg- 
ment as to the value of the property was conclu- 
sive as to every one who participated in and had 
knowledge of the transaction, and who did not 
dissent from the action taken, under Or. L. § 6872. 
~—Huson v. Portland & S. E. Ry. Co., Ore., 211 
Pac. 897. 

22.——Directors.—That two corporations have a 
majority or the whole membership of their boards 
of directors in common does not necessarily render 
transactions between them void, in the absence 
of other facts showing fraud, even as against 
stockholders, especially where the _ stockholders 
consent to all that is done.—Public Service Com- 
mission v. City of Indianapolis, Ind., 137 N. E. 705. 


23.——Place of Business.—Accepting an assign- 
ment of an obligation against a citizen of the 
state by foreign corporation is not doing business 
within the contemplation of the law.—Ang'o-Caii- 
fornia Trust Co. v. Hall, Utah, 211 Pac. 991. 


24.——Place of Business.—Where a contract for 
the sale of goods was in the form of letters be- 
tween the parties, and confirmation of the order 
was sent from the seller’s office in Chicago, the 
contract was made partly in the buyer’s place of 
business and partly in Chicago, so that the buyer 
corporation was not doing business within the 
State.—Gumbinsky Bros. Co. vy. Smalley, N. Y., 
197 N. Y. S. 530. 

25.——Power Granted by Charter.—A _ corpora- 
tion organized for “the manufacture of butter, 
cheese and other products of milk and cream, and 
to sell and dispose of said products when manu- 
factured; and to carry on all the business essen- 
tial thereto, which shall include the buying of 
dairy stock and the selling of it to the farmers of 
the vicinity for the purpose of encouraging the 
dairying industry,”” is held not organized exclu- 
sively for the purpose of carrying on a ‘‘manufac- 
turing or mechanical business.’-—Kremer v. Tellin, 
Minn., 191 N. W. 735. 


26. Damages—Amount of Damages.—Where the 
buyer of an automobile subsequently fteft it with 
the seller for repairs, and through seller’s negli- 
gence it was lost, buyer’s measure of damages 
was its vatue at the date of loss, deducting the 
amount due on purchase-money notes as of that 
date with interest at 6 per cent on the balance.— 
b> ge & Chisholm v. Dunham, Tex., 246 S. W. 





27.——Illegal.—_ While a city ordinance forbidding 
maintaining a clock on the sidewalk is no defense 
to action for damages to such a clock and does 
not mitigate or lessen the damages from its in- 
jury or destruction, plaintiff in such an action can- 
not recover the value of its use as an advertise- 
ment; such use being forbidden by the ordinance, 
—Rohwedder-Freymann Jewelry Co. v. Riverside 
Swine Co., Mo., 246 S. W. 988. 

28. Electricity—Res Ipsa Loquitur.—The doc- 
trine of res ipse loquitur held applicable in an ac- 
tion for injuries to a seven-year-old boy grasping 
a live wire hanging from an electric light pole to 
within a foot or two of the ground near the side 
of a public highway on which he was walking.— 
Smith v. San Joaquin Light & Power Corporation, 
Calif., 211 Pac. 843. 

29.——Telephone Poles.—Where an ordinance re- 
quires telephone poles to be placed within or adja- 
cent to the curb line of the street, the fact that 
the curb line and property line of an alley are the 
same, and that to place the poles adjacent to the 
curb line would cause cross-arms, ordinarily used 
on telephone poles, to extend over private prop- 
erty, is no justification for the company to set 
its poles out in the paving 2% feet from the curb 
line, for the company may eithgr construct its 
cross-arms to extend from one side of the pole 
only, or procure from private owners the right or 
permission for the overhang of cross-arms over 
their property.—Harris v. Central Power Co., Neb., 
191 N. W. 711. 

30. Evidence—Bank Deposits.—A witness might 
testify that she owned part of a deposit of money 
in a bank left by a decedent, to overcome the pre- 
sumption of ownership in the depositor, and such 
testimony did not contradict terms of any written 
instrument between the bank and the decedent.— 
Phillips v. First Nat. Bank, Ala., 94 So. 801. 

31. Fraud—By Representation.—Where plaintiff, 
a prospective buyer of furniture in rooming houses 
occupied by a tenant of defendant, who was the 
lessee of the premises, had no knowledge that de- 
fendant had assigned his interest to another party, 
and defendant represented that he had complete 
control of the houses and had a right to lease 
them and that the other party had no interest 
therein, plaintiff, in buying, had the right to rely 
on such _ representations without investigating 
them, the facts being peculiarly within defendant’s 
knowledge.—Wescott v. Wood, Wash., 212 Pac. 144. 


32. Fraudulent Conveyances — Intention.—Al- 
though conveyance of property was calculated to 
and did hinder creditors in collecting their claims 
against grantor, yet the conveyance might be valid 
if it effected a bona fide transfer of the property 
specified upon a valuable consideration.—Porter v. 
Adams, Conn., 119 Atl. 358. 

33. Highways—Negligence.—Contributory negti- 
gence of one colliding with the projecting handle 
of a gasoline pump while walking on the sidewalk 
was properly submitted to the jury, where it was 
dark at the time and the particular locality was 
unlighted.—Duffney v. Clarke, R. I., 119 Atl. 370. 


34.——Pedestrians. — Though pedestrians on 
country highway must exercise ordinary care for 
their own safety, there is no rule of law requiring 
them to look back at any stated intervals of either 
time or space for approaching vehicles.—Darus v. 
West, Wis., 191 N. W. 506. 


35. Innkeepers—Check Room.—A hotel keeper 
operating a check room in conjunction with a 
dance for which admission was charged, and in 
which guests were impliedly invited to leave 
wearing apparel, was under duty to exercise rea- 
sonable care to protect such apparel.—Dallas Hotel 
Co. v. Blanchette, Tex., 246 S. W. 1065. 


36. Insurance—Account Books.—Where _ the 
policy provides the company shall not be liable 
for loss or damage unless books and accounts are 
kept by the assured and are kept in such manner 
that the exact amount of loss can be accurately 
determined therefrom by the company, it is not 
necessary for assured to keep a set of books from 
which the exact items stolen can be ascertained. 
and it is not necessary that an itemized mer- 
chandise account be carried showing items of pur- 
chase and items of sale. It is sufficient compli- 
ance with this clause of the policy if a man of 
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ordinary intelligence can ascertain from the books 
with reasonable certainty the amount and value 
of the goods stolen.—Fidelity & Deposit Co. v. 
Wood, Okla., 212 Pac. 132. 


37.—Employment.—Within a provision of the 
constitution of a fraternal benefit society, which 
was made a part of the benefit contract, requiring 
extra payments by those employed in mines, the 
phrase “employed in mines,’’ when strictly con- 
strued, as it must be, refers to the habitual or 
customary employment of insured, and not to 
easual or incidental employment, although the 
phrase liberally construed might have the latter 


meaning.—Sovereign Camp, W. O. W. v. Craft, 
Ala., 94 So. 831. : 
38.—Place for Passengers.—The clause in an 


accident policy insuring against injuries while 
traveling as a passenger in a “place regularly pro- 
vided for passengers” within any common car- 
rier’s public passenger conveyance refers to a place 
regularly provided for passengers by the common 
carrier within the conveyance, and is not limited 
to the place provided by the manufacturers of the 
conveyance, such as seats in the conveyance, so 
that, where insured was thrown from a public 
passenger automobile while sitting partly upon the 
upholstered arm of the rear seat and partly upon 
the door with his limbs in the car and his back 
protruding somewhat over the edge of the car, 
it was for the jury to determine whether he was 
riding in a “place regularly provided for passen- 
gers;”’ there being evidence that the driver of the 
ear customarily carried passengers seated upon 
the doors.—Groves v. Great Eastern Casualty Co., 
Mo., 246 S. W. 1002. 


39.——Representation.—As cancer is of so serious 
a nature and so commonly results in shortening 
life that persons afflicted therewith are not re- 
garded by insurance companies as proper insurable 
risks, if 
never had cancer, was suffering therefrom when 
he made the application, his beneficiary cannot 
recover, under St. 1907, c. 576, § 21 (G. L. c. 175, 
§ 186).—Smardon v. Metropolitan Life Ins. Co., 
Mass., 137 N. E. 742. 


40. Joint-Stock Companies and Business Trusts. 
—Title to Property.—A common-law trust associa- 
tion is capable of taking and holding title to prop- 
erty, and one taking its property may be guilty of 
embezzlement, under Burns’ Ann. St. 1914, § 2285. 
Ridge v. State, Ind., 137 N. E. 758. 


41. Landlord and Tenant—Void Lease.—Where a 
lease required lessee to comply with all city and 
state regulations. and provided that lessee would 
not use the building leased for any purpose other 
than the wholesale drug business, and. New York 
City Code of Ordinance, c. 10, article 1, § 1, subd. 
44, article 2, § 20, and article 24, § 270, and section 
272, subd. C, prevented the issuing of the neces- 
sary permit to transact such business, because 
the building was not fireproof and was occupied 
by other tenants, the lease was void.—Railroad 
Stores v. Fabyan & Co., N. Y., 197 N. Y. S. 815. 


42. Master and Servant—Employee.—One who 
was hired by the owner of a lot to dig a trench 
in the street in front of the lot for a sewer con- 
nection, and who was to be paid by the day for 
his work, and was not shown byethe agreement 
for employment or by any evidence to be free 
from the control of the lot owner, is merely an 
employee, and not an independent contractor, so 
that the lot owner is liable for his negligence.— 
Spurling v. Incorporated Town of Stratford, Iowa, 
191 N. W. 724. 

43.—Liable for Acts of Independent Contractor. 
—Where an electric company’s power line was 
being replaced with new poles for wires, and 
leaves of a palm tree endangering an unprotected 
live wire were blown against the wire and broke 
it, the company was liab'e for injury to a boy 
who touched the broken wire, though the work 
was done by an independent contractor.—Smith v. 
San Joaquin Light & Power Corporation, Calif., 
211 Pac. 843. 

44. Municipal Corporations—Bus Lines,—In an 
action against the city of New York for injuries 
to plaintiff resulting from a collision with a motor 
bus, a count in the complaint based on the theory 
that the operation of bus lines by the city in vio- 





insured, who represented that he had | 





lation of its charter was a nuisance, held not to 
state a cause of action.—O’Reilly v. City of New 
York, N. Y., 198 N. Y¥. S. 7 


45.——Diverting Rain Water.—Every public body 
is liable for resulting injury whenever it diverts 
rainwater from its natural channel, and casts it 
on private property.—Mitchell v. City of New 
Castle, Pa., 119 Atl. 485. 

46.——Liability of Guest.—The driver of a team 
and one riding with him as his guest are each 
required to exercise the same degree of care— 
that is, ordinary care to avoid injury to them- 
selves or to others.—Wolf v. Vehling, Ind., 137 
N. E 

47.—License.—The provision of the charter of 
the city of Jacksonville that the city council shall 
have power to pass ordinances ‘“‘to license, tax 
and regulate hackney carriages, carts, omnibuses, 
wagons, and drays,’”’ the purpose of which was 
to vest in the city council control over these 
vehicles in the use of the streets, vested in the 
city council full power to regulate all the then 
known classes of vehicles using the streets, and 
the subsequent use of them by a new and different 
kind of vehicle warrants the extension of this 
power to the control of automobiles.—Taylor v. 
Roberts, Fla., 94 So. 874. 


48.——Street Sprinkling.—The sprinkling of the 
streets of a city by the city is an act connected 
with the maintenance of the public health, and 
therefore is a governmental function; and the city 
is not liable for the negligence of one of its em- 
ployees, while actually operating the _ street 
sprinkler or water wagon for the purpose of 
sprinkling the streets. This is true, although the 
sprinkling is done by the waterworks department 
of the city, and although that department is 
operated by the city for gain and profit.—Mec- 
Crary v. City of Rome, Ga., 115 S. EB. 283. 


49. Notaries—Not Liable on Bond.—A notary 
public, signing the jurat to an affidavit under the 
Sales in Bulk Act, knowing that the affiant is 
swearing falsely that there are no unpaid creditors, 
does not thereby become liable on his bond to a 
creditor unable to collect his judgment, as he does 
not certify to the truth of the statements and 
violates no law or duty as notary public.—Saevoff 
v. Steffen, Wash., 212 Pac. 15 


50. Principal and Agent—Authority to Collect.— 
When an agent is intrusted with the custody of 
goods, which he delivers himself to the pur- 
chaser, there is implied authority to collect and 
receive payment therefor.—Boice-Perrine Co. v. 
Kelley, Mass., 137 N. E. 781. 


51.—wWhere Principal is Liable.—A principal is 
responsible for the acts of his agent within the 
apparent scope of his authority only where prin- 
cipal is responsible for such appearance of author- 
ity —Churchill Grain & Seed Co. v. Buchman, N. 
Y., 197 N. Y. S. 552. 


52. Principal and Surety—Notice.—Where a con- 
tract for a future sale of goods is signed by the 
prospective vendor as creditor, and the prospective 
purchaser as principal debtor, and by sureties for 
such purchaser, whereby the obligation of con- 
tinuing suretyship is imposed upon the sureties, 
guaranteeing payment for goods which the con- 
tract provides shall be furnished from time to time 
by the prospective vendor to the prospective pur- 
chaser, and the contract provides for weekly set- 
tlements for the goods furnished under the con- 
tract, but does not require that notice of any 
default in weekly paymenst shall be given by 
the creditor to the sureties, the securities are not 
released from liability to the creditor, or confined 
to the first weekly default, a'though such sureties 
are given no notice by the creditor of the original 
default, and are unaware thereof.—Georgian Co. 
v. Jones, Ga., 115 S. E. 490. 

53. Railroads—Liable.—Contributory negligence 
of deceased driving a loaded automobile truck 
struck by a train running at an excessive speed 
of 40 miles an hour, without notice of its approach, 
and not visible until it came to a point 264 feet 
from the crossing as it came around a curve from 
behind a box car, when the front of his truck was 
15% feet from the overhang of the engine, held for 
ae - ~ms crear Adm’r v. Hines, Va., 116 
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54. Sales—Consideration.—Where an automobile 
buyer, knowing that a Liberty Bond given as part 
consideration was a permanent bond from which 
he had detached all interest coupons, did not dis- 
close such fact to the seller and a bank clerk, by 
whom it was appraised as a temporary one, and 
the seller promptly rescinded the contract on dis- 
covering the mistake, no title passed, the sale 
being vitiated by the buyer’s deceit, by which the 
seller was misled to his injury.—Applegarth v. 
Weintraub, Calif., 212 Pac. 36. 

55.——Representations.—That plaintiff dealer, 
when selling automobile tires to defendant, ' stated 
they where ‘“‘better tires’’ than the tires of a com- 
petitor, who gave a 12,000-mile service guaranty on 
tires, held not a guaranty of 12,000-mile service on 
the tires plaintiff sold defendant; the words not 
being anything more than a mere “puffing’”’ state- 
ar eta & Perkins v. Collier, Mo., 246 


56.——Warranty.—Under Personal Property Law, 
§ 150, added by Laws 1911, c. 571, buyer can main- 
tain an action against seller for damages for 
breach of warranty, though buyer has sold the 
goods to another.—Sand vy. Garford Motor Truck 
Co., N. Y., 198 N. ¥. S. 43. 

57. Taxation—Acceptance.—The tax authorized 
by G. L. 1093, is not a tax on the property itself, 
but upon the right of succession to the property.— 
In Re Fulham's Estate, Vt., 119 Atl. 433. 

58.——Double Taxation.—The Legislature pos- 
sesses the power to tax the capital stock of a cor- 
poration including every element that imparts 
value to the stock and at the same time to tax 
the shares of stock in the hands of the individual 
stockholders, even though that is double taxation, 
since the Constitution neither requires nor forbids 
double taxation.—Person v. Board of State Tax 
Com’'rs, N. C., 115 S. E. 336. 

59.——-Eleemosynary Institutions.—College dormi- 
tories are not subject to taxation if situated upon 
land detached from the campus, provided they are 
devoted to like use as if upon the campus.—State 
v. Carleton College, Minn., 191 N. W. 400. 

60.——Eleemosynary Corporations.—A hospital 
owned and conducted by a religious corporation is 
not exclusively ‘‘used for religious purposes,” so 
as to be exempt from taxation, under Const. art. 
9, § 3, even though it was maintained for charita- 
ble purposes.—People v. St. Mary’s Roman Catholic 
Hospital, Ill., 137 N. E. 866. 

61.— Family Unit.—Under St. 1921, § 71.05, 
treating income of members of family as a unit, 
on which taxes are to be paid by husband or head 
of family, and section 71.09, requiring trustees, 
etc., to make return of income received for ward, 
together with income of the ward from other 
sources, when married woman has income from 
trust estate, the trust and other income must be 
added to that of the husband, and the tax, after 
deduction of the exemptions, assessed against the 
husband on the balance; the payment by the 
trustee being considered only as a credit on the 
total amount of the husband’s tax.—State v. Cary, 
Wis., 191 N. W. 495. 

62. Warehousemen—Liens.—The common-law 
lien of a warehouseman extends, in the absence 
of agreement or statute, only to a public ware- 
houseman—that is, one who carries on the busi- 
ness of receiving and keeping goods for compensa- 
tion.—Mitchell v. Standard Repair Co., Pa., 119 
Atl. 410. 

63. Waters and Water Courses—Waste.—A 
vested right to waste water cannot be acquired, 


and as Laws 1919, c. 67, does not interfere so long” 


as water is used in accordance with the terms of 
oh ag decree, the matter for determination being 
only whether the user is wasting water, the pro- 
cedure under the act is not an interference with a 
vested right.—Eden Irr. Co. v. District Court, 
Utah, 211 Pac. 957. 

64. Wills—Vested Remainder.—A will giving to 
a trustee for the use of the testator’s daughter all 
his estate, directing the trustee to keep and man- 
age the property for the daughter “for her benefit 


daughter, she being the only heir.—Clardy v. 
Clardy, S. C., 115 S. E. 603. 





65. Workmen’s Compensation Act—Amount of 
Damages.—Where an employee suffers an injury 
resulting in permanent disfigurement of the head, 
and there is evidence showing the nature and ex- 
tent of his injury, it is not necessary that direct 
evidence as to the amount of damages should be 
introduced in order to sustain an award of the 
Commission.—Bell Oil & Gas Co. v. State Indus- 
trial Commission, Okla., 211 Pac. 1042. 


66.—Employer Must Reasonably Expect Dam- 
age.—An employee working for an employer 
operating under the Workmen’s Compensation Act 
cannot recover under that act for an injury in- 
flicted by the foreman in an assault upon the em- 
ployee, unless the employer had reason to antici- 
pate that injury would result if the two continued 
to: work together.—Peavy v. C. W. Merydith Con- 
tracting Co., Kan., 211 Pac. 1113. 


67.——Exemptions.—In an action against the 
federal Railroad Administration for death of an 
employee working in an unsafe roundhouse pit, 
where the complaint averred that the railroad com- 
pany gave notice to its employees to except itself 
from the operation of the state Workmen’s Com- 
pensation Act, before the railroad was taken over 
by the government, such averment of the railroad 
company’s election not to operate under the act 
rendered it unnecessary to aver as to whether 
deceased had knowledge of the unsafe condition, 
the railroad company and afterward the Director 


General continuing terms of employment by Gen-- 


eral Order No. 1, being precluded by such election 
from the defense of contributory negligence and 
assumption of risk, as provided in Burns’ Ann. St. 
Supp, 1918, § 8020t.—United States Railroxd Ad- 
ministration v. Monahan, Ind., 137 N. E. 778. 


68.——Independent Acts.—Where owner of a farm 
whose principal business was that of a housewife, 
leased her farm and employed claimant to tear 
down a building thereon and salvage the material 
for use in other buildings to be erected on the 
farm, she was not engaged in the business of 
demolishing a building and salvaging the material, 
within Workmen’s Compensation Law, § 2, group 
42.—Millard v. Townsend, N. Y. 197 N. Y. S. 702. 


69.—Parent’s Rights—In parent’s proceeding 
for compensation under the Workmen's Compensa- 
tion Act, as amended by Pub. Acts 1921, No. 173, 
for death of son, who until about eight weeks be- 
fore his death had assisted his father on the farm, 
it was proper to consider the value of the son’s 
services on the farm on the question of depend- 
ency.—Finney v. Municipality of Croswell, Mich., 
190 N. W., 856 


70.—Pecuniary Gain.—Under Workmen’s Com- 
pensation Law, § 3, subd. 5, and section 11, an 
employer in a hazardous business for pecuniary 
gain, who is not under the Compensation Law, can- 
not avail himself, in action against him by injured 
employee, of the defenses of assumed risk or con- 
tributory negligence. Held, that a religious corpora- 
tion seHing burial privileges in its cemetery, as 
permitted by Religious Corporation Law, § 7, and 
devoting the net proceeds, as required by section 
5 of the law, to religious or charitable Purposes, 
was not conducting a business for ‘pecuniary 
gain’; hence ift action against it by an injured em- 
ployee it would not be deprived of said defenses 
because it had not come under the Compensation 
Law.—Dillon v. Trustees of St. Patrick’s Cathe- 
dral, N. Y., 137 N. E 311. 


71.—wWaiver.—An employer, against whom a 
compensation award was rendered, by treating the 
Workmen’s Compensation Act as valid, did not 
waive the right to question its constitutionality, as 
employer did not voluntarily invoke the provisions 
of this law, in view of section 10.—Robinson v. 
— Dry Dock & Repair Co., N. Y., 198 N. Y. 


72,——-Within Scope of Act.—An insurance solici- 
tor and collector, working on salary and commis- 
sion, and instructed to visit the home office each 
y to make report and pay over collections, 
was in the ‘“‘course of his employment,” within the 
Workmen’s Compensation Act, while going to the 
home office on a street car for that purpose.— 
Cook's Case, Mass., 137 N. E. 733. 
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